Concessional Lease - Legislative Assembly Hansard – July 2010
 Planning and Development (Concessional Leases)

Amendment Bill 2010

Mr Barr, pursuant to notice, presented the bill, its explanatory statement and

a Human Rights Act compatibility statement.

Title read by Clerk.

MR BARR (Molonglo—Minister for Education and Training, Minister for Planning,

Minister for Tourism, Sport and Recreation and Minister for Gaming and

Racing) (10.36): I move:

That this bill be agreed to in principle.

This bill amends the Planning and Development Act. It is about concessional leases

and the means of their identification. An exposure draft of this bill was publicly

released for a comment period closing on 11 June this year. Comments were received

from the Law Society and the Property Council.

Before I turn to the specific content of the bill, I will first outline some of the

background and some of the reasons for this bill. Members would no doubt be aware

that concessional leases are leases granted by the government for less than market

value. Concessional leases are granted in the expectation the lessee will provide

a community or economic benefit to the territory in return for obtaining the lease at

a discount. Concessional leases are typically granted by direct sale to community

organisations.
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The practice of issuing leases for less than market value and restricting their transfer

through lease conditions or specific legislation has existed for many years. Since 1992

it has been unlawful to transfer any lease granted for less than market value without

the required government consent. This provision applied retrospectively in the sense

that it applied to existing leases at the time as well as to new leases. The blanket

provision had the effect of applying the restriction to leases granted from the 1930s

onward, even when these restrictions were not intended at the time the relevant leases

were granted.

A concessional lease cannot be sold without the permission of ACTPLA. Permission

to sell is only granted if the purchaser would be eligible to be granted the same

concessional lease. The concessional lease status cannot be removed, except through

a development application assessed in the high-end impact assessment track and with

the consent of the Minister for Planning. Given these restrictions, it is important for

a prospective purchaser to know whether the intended purchase is a concessional lease

in order to know whether it is available for purchase and potentially for subsequent

sale.

The concessional status of a lease goes to the heart of its transferability and therefore

its market value. Regrettably, in past years, particularly before 2000, leases were often

granted without an explicit statement as to their status as a concessional or not

concessional lease. As a result, buyers of land and others were at times required to

spend significant time assessing the status of a lease by looking at the original grant of

lease and subsequent transactions.

In 2004, the government considered a review of concessional lease policy by

KLA Australia consultants. Their report included a number of recommendations on

the granting and administration of concessional leases. The report also considered the

issue of the identification of concessional leases. As a result of this report, the

government agreed to a new statutory process for the identification of concessional

leases.

The new process was implemented administratively and then mandated in the

Planning and Development Act on 31 March 2008. The new process permits a lessee

to apply to ACTPLA for a declaration as to whether their lease is concessional. If the

lease is declared to be concessional, then a notation to this effect is included in the

register of land titles.

The government has been in discussions with the Law Society and the Property

Council about the identification of concessional leases. These stakeholders indicated

there have been difficulties in applying for a declaration as to concessional status.

There are difficulties for those who do not have the time or resources to make an

application. There are difficulties for those who lack the knowledge to know when an

application for a declaration might be advisable.

The government has listened to these concerns and the government agrees with the

Law Society that there is a need for legislation to allow the ready identification of the

concessional status of leases. This is vital, not just for individual sellers and buyers

but also for the long-term reliability and integrity of the register of land titles and the

property system as a whole. This bill addresses this need.
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I will now turn to some of the key elements of the bill. As I have suggested, the bill is

intended to make it easier to identify whether a particular lease is concessional. With

the bill in place, one can simply look at a lease in the register of land titles and tell

immediately whether it is concessional or at risk of being concessional.

In order to achieve this, the bill groups all leases into the following three categories:

firstly, concessional leases, that is, leases deemed under the bill to be concessional.

A concessional lease cannot be a market value lease. This is an existing concept

which the bill modifies. The new definition of concessional leases is in the new

section 235A, clause 4.

The second is market value leases. A market value lease cannot be concessional and is

not subject to the restrictions that apply to concessional leases. This is an existing

concept modified in this bill. The new definition of market value leases is in the new

section 235B, clause 4. The new definition relies on the list of lease types in part 5.2

of the new schedule 5 inserted by clause 37. This list is based on the already existing

list of leases exempted from the definition of concessional leases in section 99 of the

planning and development regulation. This list has been clarified and augmented to

make the list as comprehensive and as clear as possible. This list of market value

leases, in combination with the new definition of possibly concessional leases, should

ensure that the category of concessional leases only applies to leases clearly intended

to be so.

Thirdly, there will be leases classified as possibly concessional, that is, leases deemed

neither concessional nor market value leases. The new category “possibly

concessional” includes leases that might or might not be concessional. This category

is intended to serve as a flag or warning that the lease might prove to be concessional

if further research shows that the lease was in fact granted for less than market value

and is therefore a concessional lease. The new definition of possibly concessional

leases is in the new section 235C, clause 4. The new definition relies on the list of

possibly concessional lease types in part 5.3 of the new schedule 5 inserted by

clause 37.

I note that the bill includes the power to expand on this list of possibly concessional

leases by regulation. This feature is in item 12 of part 5.3 of the new schedule 5. This

provision is limited. It will be available for a transitional period only. This provision

will enable the government to supplement this schedule in light of operational

experience should this prove necessary. The establishment of these three categories is

one key element of the bill. The other key element is the relationship between them.

The bill establishes a number of key principles designed to make it easier to tell from

looking at a lease whether it is concessional or at risk of being concessional.

The key principles are as follows: a lease can be a concessional lease if it is explicitly

identified as such. If the lease is not explicitly identified, it can only be a concessional

lease if it is also a possibly concessional lease. A lease can only be a possibly

concessional lease if it is of a type listed in the list of possibly concessional leases in

part 5.3 of the new schedule 5 and meets other requirements set out in the definition in

section 235C. In other words, if the lease is not stamped concessional and is not of the

type listed in part 5.3 of schedule 5, then the lease is in all cases deemed to be not
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concessional and such leases are deemed to be market value leases. This closed loop

will permit purchasers of land to tell whether the lease is concessional or at risk of

being concessional.

Another key principle is the rule that a lease cannot be a concessional lease if it is

a market value lease. This means that any lease of a type listed in part 5.2 in the new

schedule 5 is deemed to be a market value lease and cannot be a concessional lease.

Again, this principle makes it easier to tell whether a lease is concessional. If the lease

is of a type listed in the new part 5.2, then the lease is a market value lease and is not

concessional. This is the case irrespective of whether the lease is explicitly identified

as a market value lease.

The bill contains a range of other features too numerous to elaborate on in this

presentation speech this morning. I will leave a more exhaustive account of this bill

until the detail stage. But I would like to recognise and thank the stakeholders who

have contributed to the development of policy behind the new bill. The Law Society

and the Property Council have both put considerable time and effort into the

development of the policy underlining this bill and in the review of the exposure draft.

Specifically, these stakeholders have participated with representatives from ACTPLA

and others in a working group on these issues. The Law Society has formally

expressed its appreciation for the conduct of this working partnership and the

opportunity to participate in the resolution of this pressing issue.

In saying that, I recognise the inevitability that this complex bill may not be worded in

exactly the manner desired by the Law Society and the Property Council and I wish to

make it clear that the government’s door is open to further comments that these or

other stakeholders may wish to make following the presentation of this bill and once

we have seen the legislation in action.

The bill also reflects the good work of ACTPLA’s staff, and I thank them again for

their dedication to this task. I commend the bill to the Assembly.

Debate (on motion by Mr Seselja) adjourned to the next sitting
