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Old Narrabundah Community Council Inc

                                               Serving the Community
PO Box 8 Narrabundah ACT 2604

Phone: 02 6295 0810   Email: narrabundah@tpg.com.au
Web:  www.narrabundah.org.au

	Mr Mick Gentleman MLA 
Minister for the Environment, Planning and Sustainable Development 

gentleman@act.gov.au  


                                                                                    
Dear Minister

On 31 May 2018, one hundred and twenty or so residents attended a public meeting to consider the Draft EIS for a Materials Recovery Facility (MRF) at Fyshwick.  

Two resolutions were passed at that meeting, one unanimously and the other overwhelmingly.  

The first motion was that;

This meeting rejects locating the proposed waste facility at Fyshwick 

And the second motion was that;

This meeting calls on Minister Gentleman to appoint an external, credible person to investigate the questionable process used to facilitate the CRS Fyshwick waste proposal. 

This letter is in accordance with that latter motion, with the call on behalf of the meeting that you establish the requested investigation for the reasons discussed below.

You might recall that in March 2016 you accepted a recommendation that Somerset Rehabilitation Pty Ltd later to be known as Capital Recycling Solutions Pty Ltd (CRS) be permitted to purchase by Direct Sale a lease over Block 11 Section 8 Fyshwick.   

The document recommending that course to you was so tainted by mistakes, outlined below, as to render that decision invalid.  Unless you had other information to guide your decision, you were thus seriously misled.  That ought to provide sufficient motivation for you to establish the requested investigation.  If you require an additional reason, you may wish to investigate how such a flawed process has potentially led to a major waste recycling plant and transfer terminal being located in the middle of urban Fyshwick.

The first flaw in the process is that the only copy of the Somerset Direct Sale application was unsigned.  This is not a trivial matter.  It means the applicant has no responsibility for the information it provided to persuade the government to allow a Direct Sale.  Indeed, the lack of a completed application suggests that none was legally received or legally actionable.

As far as the officers were concerned, the application was based on the need for a rail freight transport hub to replace one once used intermittently by the applicant at the Fyshwick Railway Terminal.  Neither in the report by the Direct Sale Panel nor in the advice provided to you was any mention of an MRF or Waste Transfer Terminal (WTT).

Because the proposed MRF and WTT were not addressed in the application, the Direct Sale Panel was not able to assess that development against the statutory criteria the Direct sale is meant to meet.  The relevant criteria are addressed below.  A viable business case must also be demonstrated.

Although the mandatory criterion that the MRF and WTT facilitate the achievement of a good planning outcome was not addressed, had it been, it would fail.  The capacity and longevity of the Mugga lane landfill – described by the government as having nearly 30 years running life – would vitiate any need for a waste handling and shipping facility in the middle of Fyshwick.  Placing a rail freight terminal with numerous large truck movements in the middle of the Fyshwick Precinct would also fail to meet good planning outcomes, especially when alternative locations are available.

The second legislated criterion important to this Panel is that the purpose for which a Direct Sale is sought be consistent with Territory policies.  The advice to you says the development of a rail facility adjacent to railway lines on industrial land meets that criterion.  However, neither the panel nor your advisers addressed the fact that use of Block 11 Section 8 for rail purposes is prohibited by Territory law and that the proponent had not overcome that prohibition.  Territory law is, of course, a pre-eminent expression of Territory policy.  The failure of the proposal to meet this criterion should alone be sufficient to vitiate your decision.

An important mandatory, legislated criterion is that the Direct Sale proposal not detract from the amenity of the surrounding area.  The Direct Sale Panel did not consider this matter and thus there has been another failure of process.  It is difficult to contemplate how a waste recycling and waste transhipment facility located in the middle of urban Fyshwick could not but detract from near-by amenity.  If the Government asked nearby businesses it would clearly be told that the proposal would materially adversely affect their amenity. 

And contrary to Government policy, there is no demonstration that the proponent advanced a viable business case.

The proponent’s application included a mere repetition of the regulations.  In other words it made no effort to demonstrate that its plans would meet the specified, required criteria on amenity, public access and good land management. 

There were two other important failures of process in this Direct Sale.  The first concerns the identity of the proponent.  The incorrect advice given to you is that the applicant, Somerset, was a subsidiary of Access Recycling, a company renting an adjacent site for its metal recycling business.  In fact, Somerset or CRS is a joint venture between Access and the Sydney based firm Benedict Industries whose business details were not provided in the Direct Sale eligibility application.  Benedict describes itself as being involved in waste management.  It would be well used to paying significant fees levied in NSW for waste disposal, fees not levied in Canberra.  The proposed Fyshwick MRF, planning to handle 300,000 tonnes a year of waste, is looking to source an unspecified but significant amount of that waste from outside of the ACT.

The second and last issue of concern in this Direct Sale matter is a comment made by the proponent to the Direct Sale Panel.  When the Panel mentioned that a number of Government agencies opposed the Direct Sale, the proponent said that his political support would outweigh that opposition.  We hope, but need reassurance from a credible inquiry, that the officers advising on this matter did not succumb to the Dickson land tender problem.  As you know, officers involved in that matter crafted an outcome to meet perceived political aims.

Your decision to permit a Direct Sale was conditional on the proponent meeting five conditions.  It seems that at least one of these has been changed without your agreement.  But the flaws associated with obtaining a required DA should also concern you.

Your delegate granted consent to DA 201630668, following an application from CRS to develop Block 11 Section 8.  There were numerous mistakes in the application and in the decision.  

The applicant, though not having any lease over or material financial interest in Block 11 Section 8, was granted a DA.  We can find no legislation authorising this practice. 

The applicant applied for a DA for railway purposes, a use prohibited by Territory law.  And although that prohibition was not overcome, that DA application was granted.

The applicant incorrectly nominated the merit track as the means to advance the DA.  Territory law specifically requires a DA to be rejected when it is advanced on the merit track instead of the required impact track.

The formal DA application was to “build a new heavy rail siding on the subject site (B11 S8 Fyshwick).”  The DA consent granted was for a hardstand structure and associated works.  We can find no law permitting DA consent for a development not sought. 
The stated purpose of the applicant’s DA was to facilitate the applicant’s metal recycling business.  In fact, at meetings with focus groups at the time, the applicant was proposing to develop an MRF and a waste to energy facility with high temperature incineration.  By not disclosing the true intentions of its development plans, the applicant arguably misled the delegate to a material extent.

The delegate knew that you had approved a Direct Sale of Block 11 Section 8.  It is hoped – but there is currently no reassurance - that that knowledge did not influence the delegate to grant consent in spite of applicable law merely to meet perceived political goals.

The matters advanced in this letter are serious.  They suggest a grave level of maladministration or, worse, a degree of perceived or actual political interference with the administration of Territory law. 

For many months, our members have been writing to officers, to you and to other ministers on this matter to no avail.  We are yet to receive a substantive response that placates our concerns.  In the interest of good governance, we ask that you establish a credible, external inquiry into these matters.

Yours sincerely

John Keeley OAM

Chair
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